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39 Me. 571, semble; and the number of trustees; Jackson v. Walsh (1892) 
75 Md. 304. All these seem to be alterations of positive terms in the 
contract between the State and the corporation. Acts changing the kind 
of capital stock, an example of the alteration of implied negative terms in 
the same contracts, have also been sustained. Curry v. Scott (1867) 54 Pa. 
St. 270; Hinckley v. Schwarzschild & Sulzberger Co., supra. Changes in 
the basic nature of the enterprise are supportable on strict logic as altera- 
tions of express positive terms in the State's contract. Buffalo R. Co. v. 
Dudley, supra; White v. R. R. Co. (N. Y. 1853) 14 Barb. 559; Troy R. R. 
Co. v. Kerr, supra; contra, Zabriskie v. Hackensack R. R. Co., supra; 
Kenosha R. R. Co. v. Marsh (1863) 17 Wis. 13. Amendments authorizing 
leases of the entire property to another corporation, Dow v. Northern R. R. 
(N. H. 1887) 36 Atl. 510, or permitting consolidation, Mowrey v. R. R. 
Co. (Fed. 1866) 4 Biss. 78; Mills v. R. R. Co. (1886) 41 N. J. Eq. 1, 
dictum; contra, Bishop v. Brainerd (1859) 28 Conn. 289; Market St. R. R. 
Co. v. Hellman (1895) 109 Cal. 571; McKee v. Chautauqua (1904) 130 
Ked. 536, are not covered by any term of this contract and are therefore 
unjustifiable. 

The recent case of Garey v. St. Joe Mining Co. (Utah 1907) 91 Pac. 
369 is in accordance with the principles suggested above. A general act of 
the legislature authorizing a two-thirds majority of the stockholders of a 
corporation to assess full paid capital stock, which the articles of incorpora- 
tion had provided should be non-assessable, was held unconstitutional. 
Accord, semble, Enterprise Ditch Co. v. MofUtt (1899) 58 Neb. 642; Cook, 
Private Corps. (5th Ed.) §497; contra, semble, Gardner v. Hope Ins. Co. 
(1869) 9 R. I. 194. Since the amendment related only to the contract of 
the corporators inter se, and not to the contract between the State and 
the corporation, the case is distinguishable from those cases where a per- 
sonal liability was imposed on stockholders. Bissell v. Heath, supra. 



Recovery of Taxes Under General Principles of Quasi-Contracts. — 
The law is well settled that taxes may be recovered if involuntarily paid 
under an illegal, Preston v. Boston (Mass. 1831) 12 Pick. 7; Atwell v. 
Zeluff (1872) 26 Mich. 118, and not merely irregular, Wiesmann v. Brighton 
(1892) 83 Wis. 550; Carton v. Commissioners (1902) 10 Wyo. 416, assess- 
ment, but not if paid voluntarily even though the tax act be unconstitu- 
tional. Otis v. The People (1902) 196 111. 542; Milwaukee v. Whitcfish Bay 
(1900) 106 Wis. 25. Great confusion exists, however, as to what consti- 
tutes an involuntary payment. A payment may be clearly involuntary in 
fact and yet be "deemed voluntary" by the courts. It is usually held that a 
sufficient legal duress is shown if the payment is made to prevent arrest of 
person, Briggs v. Lcwiston (1849) 29 Me. 472, or seizure and immediate 
sale of property. Babcock v. Beaver Creek (1887) 65 Mich. 479; Lindsey v. 
Allen (1897) 19 R. I. 721. Some jurisdictions, however, make the question 
coextensive with the creation of a cloud upon title, and hence deny 
recovery if the sale was threatened under a tax invalid on its face. Mont- 
gomery v. Cowlitz Co. (1896) 14 Wash. 230; Bucknall v. Story (1873) 46 
Cal. 589; see Sowles v. Soule (1886) 59 Vt. 131. In other jurisdictions the 
better view is taken that a warrant in the hands of an officer who has 
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power to levy on execution, constitutes sufficient duress since it is reason- 
ably to be presumed that he will do his duty. Glass Co. v. Boston (Mass. 
1842) 4 Mete. 181; Tumbull v. Township (1889) 74 Mich. 621; Bright v. 
Halloman (Tenn. 1881) 7 Lea 309; contra, Railroad Co. v. Commissioners 
(1878) 98 U. S. 541. A threatened seizure or arrest is not always necessary. 
Thus it has been held duress where the plaintiff was forced to pay before 
he could record his deed, State v. Nelson (1889) 41 Minn. 25, or before an 
estate could be administered, Markle v. Hennepin (1890) 44 Minn. 546, or 
as a condition precedent to doing business in the State, Ratterman v. 
Express Co. (1892) 49 O. St. 608; Western Union etc. Co. v. Mayer (1876) 
28 O. St. 521, or where the tax became a prima facie lien upon the property. 
Thompson v. Detroit (1897) 114 Mich. 502. If other remedies are open 
to him as by injunction, Balfour v. Portland (1886) 28 Fed. 738, or 
replevin, Lumber Co. v. Manistee (1894) 100 Mich. 466; Lester v. Baltimore 
(1868) 29 Md. 415, 418; contra, Chegaray v. The Mayor (N. Y. 1853) 2 
Duer 521, the payment is deemed voluntary. If the form of remedy is 
provided for by statute, the plaintiff must conform to its provisions. Osborn 
v. Danvers (Mass. 1827) 6 Pick. 98; see Byerly v. Jasper Co. (1887) 72 
la. 149. 

Four considerations enter into a logical determination of the question. 
First, whether the tax was due in equity and good conscience; see Allen- 
town v. Saeger (1853) 20 Pa. St 421; second, whether the payment was 
voluntary or involuntary; see Taylor v. Board of Health (1855) 31 Pa. St. 
73; third, whether it was made under mistake of fact or law; see Couch v. 
Kansas City (1894) 127 Mo. 436; and fourth, the rule of policy that orderly 
administration of government demands that money once in the hands of the 
State should remain there. See San Diego v. School Dist. (1898) 122 Cal. 98. 
The last element alone differentiates such cases from suits between private 
individuals. Although always present aiding a retention, it is evidently 
not controlling or taxes could never be recovered. Its function consists in 
swinging the balance when the other considerations conflict. The suit in 
question being one of an equitable nature, the first consideration should be 
fundamental and controlling. It is conceived that it is the true basis for 
denying a recovery of event an involuntary payment when the assessment 
is merely irregular. In such a case the other elements are immaterial. The 
same result may be reached if there is illegality and not mere irregularity. 
If the act be unconstitutional, good conscience should not deny a recovery 
where the payment was involuntary, and it being in legal contemplation a 
nullity, the fourth consideration alone faces the plaintiff; but this being of 
itself insufficient, as stated above, no basis remains for a retention. See 
Preston v. Boston, supra. But if the act be constitutional and the particular 
assessment illegal (not merely irregular) the question of good conscience 
may often become doubtful and here the fourth element should turn the 
scales against a recovery. Assuming that the tax cannot be said to be due 
in good conscience, the second consideration becomes important At this 
point appears the illogical treatment of the subject in the cases. All the 
elements are confused, an equitable result being reached, and then placed on 
the basis that the payment was voluntary or involuntary. See Weston v. 
County of Luce (1894) 102 Mich. 528. This is the usual ratio decidendi 
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in the irregular assessment cases, whereas the first element is really the 
controlling principle as discussed above. Whether the distinction between 
voluntary and involuntary payments be one purely of fact, see Mathews v. 
Kansas (1883) 80 Mo. 231, or whether it take the form of rules of law, as 
where the question of duress is dependent upon whether a cloud upon title 
is created, see Montgomery v. Cowlitz Co., supra, doubtful cases will arise. 
The logical method would then be to apply the fourth consideration to deny 
a recovery and not hold that the payment was "deemed" to be voluntary. 
In these borderline cases, the question of other available remedies finds its 
place. By a proper application of the preceding principles, the third con- 
sideration, that of mistake of law or fact, so difficult to apply, may often 
be avoided. Like the second consideration, it is greatly overworked in the 
cases, see Richardson v. City of Denver (1892) 17 Colo. 398, and like it, is 
often employed when the first consideration is controlling, notably in the 
irregular assessment cases. A recent case in Kansas presented an interest- 
ing example of the manner in which these different considerations conflict. 
A taxpayer fraudulently neglected to declare her property. Thereupon 
she was assessed, but not within the time limit set by the statute in such 
cases. The power of the State to tax under that act was therefore gone. 
To prevent seizure and sale of her property under such illegal assessment, 
she paid the tax. The court permitted a recovery. Commissioners v. Lane 
(1907) 90 Pac. 1092. The tax act being constitutional, but the assessment 
illegal and not merely irregular, the good conscience of the situation is at 
least arguable. But assuming good conscience to be doubtful, there is the 
element of involuntary payment demanding a recovery and the rule of policy 
forbidding it. It would seem that the latter should prevail and the decision 
erroneous unless it can be said that good conscience is entirely with the 
plaintiff, which result does not seem justifiable in view of the facts. 



The Nature of Quasi- Judicial Functions and the Constitutionality 
of the New York Recount Act. — The application of the constitutional 
principle prohibiting one department of government from encroaching on 
the domain of another, has given rise to the necessity of determining what 
acts the judicial department can properly perform. It is well settled that 
the courts may act ministerially if the action is incidental to their judicial 
functions, as for example, in designating a law journal, Daily Register 
Printing Co. v. The Mayor (N. Y. 1869) 52 Hun 542, or, in ordering 
repairs for court house. Commissioners of White County v. Gwin (1893) 
136 Ind. 562. In some States the courts may perform purely ministerial 
functions unconnected with their judicial business if the acts performed 
have not been specially assigned by the Constitution to the executive depart- 
ment. Ross v. Freeholders of Essex (1903) 69 N. J. L. 291 ; Board v. 
Moore (1903) 161 Ind. 426; People ex rel. v. Morgan (1878) 90 111. 558. 
But the theory of these cases seems to violate the constitutional principle 
of separating the work of the three governmental departments according 
to the nature of the acts performed, so that he who executes the law shall 
not also make or administer it. See Federalist No. 47. And it seems that 
most jurisdictions, including New York, Striker v. Kelly (N. Y. 1844) 7- 



